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ARGUMENT 
POINT I 
THE COURT OF APPEALS DECIDED AN IMPORTANT 
ISSUE OF FIRST IMPRESSION IN A WAY WHICH 
CONFLICTED WITH PRIOR DECISIONS OF THIS COURT. 
The Court of Appeals decided an important issue of first 
impression concerning the right to voir dire a jury about tort 
reform propaganda. The threshold issue addressed by the Court was 
whether the trial court improperly limited plaintiff's right to 
elicit information to assist her in exercising her peremptory 
challenges. The Court of Appeals held that there was error, and 
appellant does not challenge the Court of Appeals7 well-reasoned 
opinion on that subject. There have been many decisions recently 
on jury voir dire, showing the importance of that subject, but the 
issue decided by the Court of Appeals had not been previously 
decided. Having correctly found that the trial court erred, 
however, the Court of Appeals incorrectly concluded that the error 
was of no moment. The court's decision on this issue squarely 
conflicts with prior decisions of this Court and of the Court of 
Appeals. 
In State v. Worthen, 765 P.2d 839, 845 (Utah 1988) , this Court 
explained that "the fairness of a trial may depend on the right of 
counsel to ask voir dire questions designed to discover attitudes 
and biases, both conscience and subconscious, even though they 
would not have supported a challenge for cause." The Court of 
Appeals reversed a jury verdict in Hornsby v. Corporation of the 
Presiding Bishop of the Church of Jesus Christ of Latter-day 
Saints, 758 P.2d 929, 932 (Ct. App. ) , cert, denied, 773 P.2d 45 
(Utah 1988), the trial court had curtailed the plaintiff's right 
to probe a juror's religious background. 
The curtailment of jury voir dire in the instant case was 
equally significant to that which justified reversal in Hornsby, 
yet the Court of Appeals affirmed the verdict of the improperly 
selected jury. The Court of Appeals justified the affirmance by 
pointing to voir dire questions on other subjects which v/ere 
allowed. Plaintiff's petition for certiorari, at pages 10-12, 
shows that this holding of the Court of Appeals conflicts with 
prior decisions of this Court. 
Because the decision of the Court of Appeals conflicts with 
prior decisions of this Court and of the Court of Appeals, review 
by certiorari is pioper. 
2 
POINT II 
PLAINTIFF'S CLAIM IS NOT RAISED FOR THE FIRST 
TIME, BUT HAS BEEN CONSISTENTLY MAINTAINED 
THROUGHOUT THE APPELLATE PROCESS. 
Defendant asserts in his opposition to appellant's petition 
for writ of certiorari that plaintiff's petition presents claims 
that conflict v/ith plaintiff's claim in prior stages of this 
proceeding and which are presented for the first time before this 
Court. Defendant makes this assertion by pointing to the fact that 
plaintiff has varied in her description of the standard of review, 
at one point using "abuse of discretion" and at another point 
referring to the "harmless error" concept. 
Although plaintiff may have used differing labels, the 
underlying nature of plaintiff's claims has remained constant. It 
is the nature of the claims and not the label used, which is 
important. "A word is not a crystal, transparent and unchanged, 
it is the skin of a living thought and may vary greatly in color 
and content according to the circumstances and the time in which 
it is used." Towne v. Eisner, 245 U.S. 418, 425 (1918) (Holmes, 
J.). The phrase "abuse of discretion" has no intrinsic meaning 
v/hich would distinguish it from "harmless error." As explained by 
one court, "[t]he term Nabuse of discretion' is capable of widely 
varying interpretations, ranging, as Judge Friendly has recently 
pointed out, from ones that would require the appellate court to 
come close to finding that the trial court had taken leave of its 
senses to others which differ from the definition of error by only 
3 
the slightest nuance, with numerous variations between the 
extremes." LeSportsac, Inc. v. K-Mart Corp.# 745 F.2d 71, 74-75 
(2d Cir. 1985) (quoting Friendly, Indiscretion About Discretion, 
31 Emory L.J. 747, 763 (1982)). 
Plaintiff has consistently maintained throughout these 
proceedings that the trial court erred in restricting plaintiff's 
right to question prospective jurors about their exposure to and 
feelings about tort reform. The Court of Appeals agreed. The 
error was of similar gravity to that which required reversal in 
Hornsby. Plaintiff has consistently maintained that the error 
significantly impaired plaintiff's right to intelligently exercise 
her peremptory challenges. Whether evaluated by the "harmless 
error" standard or reviewed for "abuse of discretion," the error 
"affect[ed] the substantial rights" of plaintiff, and thus war-
ranted reversal. Utah R. Civ. P. 62. 
CONCLUSION 
Plaintiff's petition raises claims that are important issues 
of first impression, and which challenge the decision of the Court 
of the Appeals insofar as it conflicts with prior decisions of this 
Court and the Court of Appeals. Plaintiff's claims have been 
consistently maintained throughout these proceedings and are not 
raised for the first time in the petition for writ of certiorari, 
although the way in which those claims art expressed and argued has 
been changed. This Court should grant the petition for writ of 
4 
certiorari and reverse the judgment of the trial court and remand 
the matter for a new trial. 
DATED this 7-^ day of March, 1992. 
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